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The Medicaid Fraud Challenge

• Historic investigative focus-smaller 
individual or small entity providers

• Historic focus on criminal enforcement

• Historic audit focus-random claims 
sampling and projection, and rate audits 
for hospitals and nursing homes-elaborate 
audit standards

• Pay quickly and chase slowly 
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MEDICAID FRAUD CONTROL:    
THE FIRST SYSTEMATIC PROGRAM

• 1970’s New York nursing home scandals 
require a strong response

• Congressional hearings on Medicaid fraud

• Federal/state funding for dedicated units of 
investigators and prosecutors solely for 
Medicaid fraud (MFCUs)

• Federal/State funding for agency Program 
Integrity/SURS units-data mining and 
analysis

www.hcca-info.org | 888-580-8373 4

MEDICAID FRAUD CONTROL: WHAT HAPPENED?

• States begin to move toward managed 
care - “managed care will eliminate fraud”

• Cases and programs are complex, the law 
is undeveloped, defense is aggressive and 
well-financed

• No public demand for fraud control; much 
interest group support for providers, 
program expansion, hold harmless 
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Medicaid in 2005 was where Medicare was in 1995

• Limited CMS program integrity staff, no plan
• Limited OIG involvement
• Limited funding for state program integrity
• Limited use of data mining, fraud detection 

software
• Few referrals/limited support for  referred cases
• Criminal prosecutions of small providers by 

MFCU   
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Late 1990’s–2005

• NY becomes the model for what isn’t working
• Program Integrity in NY (and elsewhere)

– Virtually no new hires in 15 years
– Skilled work force close to retirement
– No replacements for staff vacancies
– “Provider friendly”
– Tradeoffs on program controls 
– Limited technology
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New York Medicaid in 2005-2006

“A CRISIS IS AN OPPORTUNITY”

• $42 billion/year divided among multiple agencies
• State Senate Report-2003-”New York Medicaid 

is a massive program without an organized 
guiding policy”

• New York Times series-2005
• US Senate Finance Committee hearings
• CMS evaluation of  New York fraud controls-

Spring,2006-systems edits are not a fraud 
control program
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2006 -THE FIRST YEAR OF CHANGE

• The federal Deficit Reduction Act of 2005-
– Significant new funding for CMS, OIG, 

states
– Incentives for state False Claims Acts
– Reporting, record-keeping requirements 

• CMS Medicaid Program Integrity Plan
• New York-Statutory Inspector General
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The Medicaid Fraud Challenge

The Deficit Reduction Act

• To CMS-start paying attention to Medicaid fraud 
enforcement –staff and funds

• To OIG/HHS-beef up audit efforts

• To states-you need state false claims acts, 
whistleblower provisions

• To states-you need reporting and enforcement 
systems, reporting, accountability

• To large health providers- you need to tell your 
employees how to blow the whistle on you 

www.hcca-info.org | 888-580-8373 10

New York’s Opportunity -

• New Medicaid Inspector General statute
– Cabinet level Inspector General
– Mandatory compliance programs
– Authority, reporting, accountability

• Enforcement focus
• Technology/data mining focus
• Whistleblower statute
• Bipartisan support
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Governor Spitzer’s Medicaid  Program 
“Putting Patients First”

• Significant increase in health insurance 
coverage for children and working families

• Person-centered, not needs of institutions-
money follows patients

• Care coordination, disease management

• Accountability and reporting for Medicaid funds 
received, including indigent care

• Revision of hospital accounting rate 
calculations-the 1982 “base year” to reflect 
current medical practice
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New York’s Challenges

• New York State’s Medicaid program (annually):

– Costs $48 billion 
– Provides health care to 4 million recipients 

through 60,000 active providers
– Enrolls 10,000 new providers 
– Covers over 160 million eligibility verification 

and service authorization requests 
– Processes 350 million claims and payments.
– Is the default state health insurance -

increasing efforts to include uninsured
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The Medicaid Fraud Challenge-New York

• October 2006-Federal-State Health Reform 
Partnership Medicaid Demonstration Agreement 
(F-SHRP)

• New York is committed to make  “Fraud and 
Abuse Recoveries”in specific $ amounts:

– FY 2008-$2l5 million
– FY-2009-$322 million
– FY-2010-$429 million
– FY-2011-$644 million
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How is New York addressing this challenge?

-The Office of Medicaid Inspector General

• New OMIG statute-Title III of the Public Health 
Law, Section 30

• Creation of new, independent Office of Medicaid 
Inspector General (OMIG)

• Existing staff from Department of Health-in the 
next year, OMIG has authorization to hire over 
300 new employees to perform audits, reviews, 
and investigations-and administrative functions
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How is New York addressing this challenge:

• Contractor audits

• County civil damages recoveries under 
certain conditions

• CMS-revenue recovery contractors (planned) 

• MFCU

• County demonstration project

• And ……
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How is New York addressing this challenge:

• On April 6, 2007, Governor 
Eliot Spitzer announced 
the nomination of James 
G. Sheehan to serve as 
New York State Medicaid 
Inspector General. He was 
confirmed by the Senate 
on June 5, 2007.
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How is New York addressing this challenge:

Mandated Provider Compliance Programs

• “Every provider of medical assistance 
program items and services” (subject to IG 
regulatory inclusion) “shall adopt and 
implement a compliance program”
including “the following elements. . .”
Section 363-d  of the Social Services Law.
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Compliance Programs

• Doing things right and doing the right thing
– Systems
– Accountability
– Transparency
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Provider Compliance Programs - Elements

1. Written policies and procedures.  

2. An employee vested with responsibility for day-to -day 
compliance  program operation.

3. Training and education of all affected employees and 
persons.

4. Communication lines to the responsible compliance   
position.

5. Disciplinary policies to encourage good faith com pliance 
program participation.

6. A system to routinely identify compliance risk ar eas. 

7. A system for responding to compliance issues as t hey arise.

8. A policy of non-intimidation and non-retaliation for good  
faith compliance program participation.
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Written policies and procedures.

• Code of Conduct/Ethics is key

• Ensure underlying source of info is 
accurate/reliable/consistent

• Must be readily accessible to all staff

• Regularly and systematically reviewed/updated
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Designation of a compliance officer

Compliance Officers:
– Champion a culture of integrity and promote 

quality and excellence;
– Should be key members of the senior 

management team and MUST have direct 
access to the board;

– Provide guidance to departments and a road 
map for management to meet statutory and 
regulatory obligations; 

– Are NOT single-handedly responsible for 
hospitals’ compliance; and

– Need adequate resources to succeed.
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Training and education of all affected individuals

– Orientation (Board and Staff);

– All staff should have annual training;
– Tied to changes in regulations and 

policy;
– Tied into identified vulnerabilities 

and corrective action plans; 

– Department head accountability; and

– Measure effectiveness.
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Open lines of communication 

– Foster a culture that encourages 
questions / reporting;

– Publicize the “when” and “how”

– No required first-contact

– Management accountability

– Appreciate concerns with reporting

– Follow-up is key
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Disciplinary policies that encourage participation.

– include compliance responsibilities in 
performance plans and evaluations;

– tie Executive and CEO incentive bonuses 
to achievement of compliance goals; 

– include compliance goals in managers’
performance plans relevant to their 
specific job functions; and 

– disciplinary policies across the hospital 
community are firm but fair and 
consistent.
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A system to routinely identify compliance risk area s. 

� Monitor landscape

� State and Federal work 
plans/audits/evaluations

� Internal and external audits, 
reviews, benchmarks and trends

� Prior problem spots

� Industry guidance
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A system for responding to compliance issues

– Take immediate and appropriate 
measures to protect health and safety

– Promptly secure relevant evidence / 
documentation

– Investigation is coordinated by 
compliance officer (unless a potential 
conflict of interest exists)

– Investigation is timely and thorough

– Corrective action is timely and thorough
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Non-intimidation and non-retaliation policies

• Apply uniformly to ALL staff

• Publicize when and how to report and 
consequences for violation

• Investigation is coordinated by 
compliance officer (unless a potential 
conflict of interest exists)

• Promptly secure relevant evidence / 
documentation

• Result in PROMPT intervention and a 
timely and thorough Investigation  
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• Provider Compliance Programs

– The OMIG  shall create and make available 
on its website guidelines, which may
include a model compliance program.  
Such program shall at a minimum apply to 
Medicaid billings to and payments but 
need not be confined to such matters.

How is New York addressing this challenge?
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IT’S NOT JUST ABOUT RECOVERIES

Compliance  Programs- SSL §363-d

• 8 elements plus …..
• Governance
• Quality
• Mandatory Reporting
• Credentialing
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Governance: The Board’s Role

• Board=ultimate authority=ACTIVIST

• Active Monitor and restore compliance

• Books and records

• Authority to appoint/discharge key 
management employees

• Board expertise-clinical, quality, fiscal

• Training and Oversight
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BOARD RESPONSIBILITIES
• Board Duty to undertake reasonable efforts to 

assure that compliance programs are in place and 
effective (In Re Caremark-Delaware)-

• Board Duty to inquire when put on notice of system 
failures

• Board Duty to undertake reasonable efforts to 
become aware of signals of system weaknesses-
”systematic failure of the board to exercise 
oversight” (Abbott Laboratories-7th Circuit) 

• General Counsel Duty to advise Board of its 
monitoring obligations and its structural inability to 
satisfy them. (Pereira v. Cogan SDNY)
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The Board’s Role in overseeing Quality

• June, 2007 – OIG & ALHA releases joint white paper, 
“Corporate Responsibility & Health Care Quality: A 
Resource for Health Care Boards of Directors” which 
links the Boards’ fiduciary obligations to oversee 
compliance with its obligation to oversee quality
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BOARD OF DIRECTORS

� What compliance systems do you have in place 
to address quality, errors, and outcomes? To 
whom do they report?

� What expertise does the Board have on clinical 
quality, outcomes, and errors? What formal 
orientation? 

� What responsibilities for quality, errors, and 
outcomes have been delegated to the medical 
staff (or others) without  adequate oversight?

� What is the Board doing to assure measurement 
and improve outcomes and quality and reduce 
avoidable adverse events (“errors”)  
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QUALITY AND ENFORCEMENT

What are the outcomes we are looking for?

• Senior level commitment on quality, discussion 
and best practices adoption

• Addressing the bottom 10%-get better or get out
• Support for internal quality and reporting efforts
• Accurate information to patients, payors, 

regulators
• BETTER QUALITY AND PATIENT OUTCOMES
• Program Integrity-getting what we are paying for
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Quality and Outcomes …

The Future of Fraud/Abuse Enforcement - - What 
are we paying for?

• State ex rel. Raymer v. University of Chicago  2006 WL 
2987118(10/6/06)(Illinois Circuit Court)

• Exceeding the licensed  capacity of neonatal unit (by 
doublebunking)  can be a false claim

• claims based on certification of compliance

• Inspection defect and notice to University-knowing and 
intentional disregard of licensing regulations, while 
continuing to submit claims
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Mandatory Reporting

• Foster a culture of transparency

• Types of Reporting

– Events to DOH NYPORTS System

– Food and Drug Administration-devices

– Elder abuse, Child abuse, domestic violence, 
assault to state/local

– Malpractice Reports

• Hold staff and management accountable

• Timely and effective root cause analysis and 
corrective action
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Provider Credentialing

• Perform due diligence

– Confirm education/experience/licensure

– Evaluate clinical competence

• Certifications

• Review clinical outcomes

• National Practitioner Data Bank

• Malpractice Reports
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Overview of Other State PI Initiatives
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Other State PI Initiatives

• California: 
http://www.dhcs.ca.gov/individuals/Pages/AuditsInvestigations.aspx

• Florida: 
http://ahcaxnet.fdhc.state.fl.us/InspectorGeneral/fraud_complaintfor
m.aspx

• Georgia: 
http://dch.georgia.gov/00/channel_title/0,2094,31446711_32374403
,00.html

• Illinois: http://www.state.il.us/agency/oig/

• Kansas: 
http://kansas.google.nicusa.com/search?q=kempf&Submit=search
&site=khpa&client=kansas&proxystylesheet=khpa&output=xml_no_
dtd

• Kentucky: http://chfs.ky.gov/oig/
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Other State PI Initiatives

• Maryland: http://www.dhmh.state.md.us/oig/

• Massachusetts:
http://www.mass.gov/?pageID=eohhs2constituent&L=2&L0=H
ome&L1=Provider&sid=Eeohhs2

• Ohio: http://jfs.ohio.gov/releases/inspectorApril.pdf

• Pennsylvania:
http://www.dpw.state.pa.us/PartnersProviders/MedicalAssista
nce/DoingBusiness/FraudAbuse/

• Tennessee: http://www.tncarefraud.tennessee.gov/

• Texas: https://oig.hhsc.state.tx.us/OIG_home.aspx
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Areas of Increased Attention by States

• Follow the money - large providers and 
recipients with unusual patterns of 
care/services

• Outliers in cost and performance
• Overlap with other compliance issues (survey 

and certification, state tax, IRS form 990)
• Conflicts of interest (Kickback/Stark issues)
• Quality of care /access to services
• Data accuracy/mandatory reporting
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• When a beneficiary:
• Lies about their eligibility
• Forges a prescriptions
• Loans their Medicaid card to others

– Or When a Health Care Provider Falsely 
Charges For:
• Office appointments
• Medical tests/procedures
• Medical equipment
• Medicine

– WE ALL PAY

Stop Medicaid Fraud
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Questions! & Answers?

Robert A. Hussar
First Deputy Medicaid Inspector General

WWW.OMIG.STATE.NY.US
(518) 473-3782

rah08@omig.state.ny.us
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How New York is addressing this challenge:
New State False Claims Act

• Whistleblower provisions

• Triple damages (other than voluntary 
disclosures)

• Penalties per false claim

• Civil enforcement by the Attorney 
General’s Medicaid Fraud Control Unit-
with our involvement
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How New York is addressing this Challenge?

• Increased/redesigned  audits-shortening cycles 
to completion, focus on aberrant providers

• Collaboration among agencies
• Increased data mining efforts
• Increased enforcement and investigations
• Top-to-bottom Maximus review of structure, 

systems, limitations
• Outreach to provider and beneficiary groups
• Benchmarkng and measurement


