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Whistleblower Actions

e False Claims Act
— Statute prohibiting fraud against the government

— May be brought by private citizens (whistleblowers) on behalf of
the government

— Civil penalties of up to $11,000 per claim
— Three times actual damages
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FCA Recoveries

Millions
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Preventing
Whistleblower Actions
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Where’s the Risk?

 Everyone Knows Your Business
— Consultants —
» Hired to review/audit institution, prepare/audit cost reports, etc.
— Employees -
» EXxposed to practices of the hospital
— Compliance Officers —
« Aware of reported concerns/rumors
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Potential Whistleblowers

e Consultant Driven Qui Tams

— U.S. ex rel. Monahan v. St. Barnabas
« Brought whistleblower action against clients

» Alleged hospital artificially inflated charges to increase outlier
payments

e $265 million settlement
— U.S. exrel. Razin; U.S. ex rel. Olenick

* Brought whistleblower actions against clients
» Alleged that clients fraudulently misallocated costs on cost reports
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Everyone Knows Your Business

 Employees as Whistleblowers

— U.S. exrel. Steinke v. Merck
» Action brought by sales manager

» Alleged improper inducements paid to physicians related to Vioxx
and Zocor

e $671 million settlement
— U.S. exrel. Kaczmarczyk v. SCCI Health Services Corp.
» Action brought by nurses/pharmacist
» Alleged improper payments to medical directors
— U.S. exrel. Isaacs v. Seradge
» Action brought by nurse/employees
» Alleged unbundling and billing for services not performed
e Dismissed
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Everyone Knows Your Business

* Device and Pharmaceutical Sales Representatives

— In re Cardiac Devices Qui Tam Litigation

» Medical device representative brought cases against more than 100
hospitals

» Alleged hospitals improperly billed Medicare for investigational
cardiac devices

« Many hospitals settled allegations
* Those cases that did not settle were ultimately dismissed
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Everyone Knows Your Business

e Patients As Whistleblowers

— U.S. exrel. California v. Tenet Healthcare Corp. (Moon)

« Action brought by patient and physician alleging unnecessary
cardiac procedures

» Settled as part of a $300 million settlement with the government and
aggrieved patients

— U.S. ex rel. Montgomery v. St. Edward Mercy Med. Cir.

» Action brought by patient and physician alleging unnecessary
cardiac procedures

 Dismissed
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Compliance Programs

* Routine Compliance Functions Work
— Establish and follow compliance program
— Maintain reliable mechanism for reporting compliance concerns
— Promptly address accusations of fraud
— Be Discreet
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What is Fraud

e Not all compliance concerns are fraud

 Fraud = Knowing Violations
— Acting with deliberate ignorance
— Acting with reckless disregard

 Regulatory Violations FRAUD
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Correct and Move Forward

* Violations Can Become Fraud if Ignored
— Audits
— Prompt Repayments
e Duty to Repay
— Voluntary Disclosures
* Note - Corrective actions will not necessarily insulate you
from whistleblower suits
— U.S. exrel. Rost v. Pfizer
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Defending
Whistleblower Actions
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FCA Actions

e Elements of a False Claims Act Suit

— The presentation of a claim for payment to the United
States

— The claim must be false or fraudulent

— The person must act knowing that the claim is false or
fraudulent
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FCA Timeline

Whistleblower Actions are Filed Under Seal

— Government Investigates — “Hurry Up and Wait”
« FCA provides 60 days
» Can take many years

— Government decides whether to intervene

— If the government decides not to intervene, the whistleblower
can proceed on his/her own

www.hcca-info.org | 888-580-8373

14



Whistleblower Actions FY 1987 — FY 2006

3209

[0 Government Declined to Intervene
B Government Elected to Intervene
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Once a Case Is Filed

 How will you know If a case has been filed?
— Search Warrants
— Subpoenas
— Communications from FBI, DOJ and/or OIG
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Responding to Whistleblower Actions

 Retain Counsel
Cooperate with Investigation

Document Retention
— Suspend routine document destruction
— Instruct employees to retain documents

Witness Interviews
— Tell the truth and do not speculate
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“Hurry Up and Wait”

« Government’s Investigation Often Takes Many Years

* Information Necessary to Defend Against the Allegations
May be Difficult to Ascertain

— You may not know who the whistleblower is
— Locate and collect old documents

— Locate and interview employees from time period — many will no
longer be with the organization

« Facts and witnesses that are not located at early stage
may be lost or very costly to locate at a later date
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Whistleblower Litigation Outlook

 Few cases go to trial
— There are many stages to litigation

— Whistleblower cases frequently lack merit
 Many cases are dismissed before discovery
 Many cases are dismissed on summary judgment

— Many cases settle
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FCA Defenses

No Prima Facie Case

Allegations are Based on Public Disclosures
Elements of Fraud Must be Plead with Particularity
Statute of Limitations
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Best Practices

« Maintain Effective Compliance Plan

* Investigate Reported Compliance Concerns
* Follow-Up on Compliance Issues

« Take Corrective Actions as Necessary

« Cooperate with Government Investigations
e Follow Advice of Counsel
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